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Social Security Administration § 404.2040 

can appeal our determination that you 
need a representative payee. 

(4) Explains that you, your legal 
guardian, or your legal representative 
can appeal our designation of a par-
ticular person or organization to serve 
as your representative payee. 

(5) Explains that you, your legal 
guardian, or your legal representative 
can review the evidence upon which 
our designation of a particular rep-
resentative payee is based and submit 
additional evidence. 

(b) If you, your legal guardian, or 
your legal representative objects to 
representative payment or to the des-
ignated payee, we will handle the ob-
jection as follows: 

(1) If you disagree with the decision 
and wish to file an appeal, we will proc-
ess it under subpart J of this part. 

(2) If you received your advance no-
tice by mail and you protest or file 
your appeal within 10 days after you 
receive this notice, we will delay the 
action until we make a decision on 
your protest or appeal. (If you received 
and signed your notice while you were 
in the local field office, our decision 
will be effective immediately.) 

[69 FR 60233, Oct. 7, 2004] 

§ 404.2035 What are the responsibil-
ities of your representative payee? 

A representative payee has a respon-
sibility to— 

(a) Use the benefits received on your 
behalf only for your use and benefit in 
a manner and for the purposes he or 
she determines, under the guidelines in 
this subpart, to be in your best inter-
ests; 

(b) Keep any benefits received on 
your behalf separate from his or her 
own funds and show your ownership of 
these benefits unless he or she is your 
spouse or natural or adoptive parent or 
stepparent and lives in the same house-
hold with you or is a State or local 
government agency for whom we have 
granted an exception to this require-
ment; 

(c) Treat any interest earned on the 
benefits as your property; 

(d) Notify us of any event or change 
in your circumstances that will affect 
the amount of benefits you receive, 
your right to receive benefits, or how 
you receive them; 

(e) Submit to us, upon our request, a 
written report accounting for the bene-
fits received on your behalf, and make 
all supporting records available for re-
view if requested by us; and 

(f) Notify us of any change in his or 
her circumstances that would affect 
performance of his/her payee respon-
sibilities. 

[71 FR 61407, Oct. 18, 2006] 

§ 404.2040 Use of benefit payments. 
(a) Current maintenance. (1) We will 

consider that payments we certify to a 
representative payee have been used 
for the use and benefit of the bene-
ficiary if they are used for the bene-
ficiary’s current maintenance. Current 
maintenance includes cost incurred in 
obtaining food, shelter, clothing, med-
ical care, and personal comfort items. 

Example: An aged beneficiary is entitled to 
a monthly Social Security benefit of $400. 
Her son, who is her payee, disburses her ben-
efits in the following manner: 
Rent and utilities ............................................. $200 
Medical ............................................................. 25 
Food ................................................................. 60 
Clothing (coat) ................................................. 55 
Savings ............................................................. 30 
Miscellaneous ................................................... 30 

The above expenditures would represent 
proper disbursements on behalf of the bene-
ficiary. 

(2) Notwithstanding the provisions of 
paragraph (a)(1) of this section, if a 
beneficiary is a member of an Aid to 
Families With Dependent Children 
(AFDC) assistance unit, we do not con-
sider it inappropriate for a representa-
tive payee to make the benefit pay-
ments available to the AFDC assist-
ance unit. 

(b) Institutional care. If a beneficiary 
is receiving care in a Federal, State, or 
private institution because of mental 
or physical incapacity, current mainte-
nance includes the customary charges 
made by the institution, as well as ex-
penditures for those items which will 
aid in the beneficiary’s recovery or re-
lease from the institution or expenses 
for personal needs which will improve 
the beneficiary’s conditions while in 
the institution. 

Example: An institutionalized beneficiary 
is entitled to a monthly Social Security ben-
efit of $320. The institution charges $700 a 
month for room and board. The beneficiary’s 

VerDate Aug<31>2005 15:04 Jun 04, 2008 Jkt 214063 PO 00000 Frm 00667 Fmt 8010 Sfmt 8010 Y:\SGML\214063.XXX 214063eb
en

th
al

l o
n 

P
R

O
D

P
C

60
 w

ith
 C

F
R



658 

20 CFR Ch. III (4–1–08 Edition) § 404.2040a 

brother, who is the payee, learns the bene-
ficiary needs new shoes and does not have 
any funds to purchase miscellaneous items 
at the institution’s canteen. 

The payee takes his brother to town and 
buys him a pair of shoes for $29. He also 
takes the beneficiary to see a movie which 
costs $3. When they return to the institution, 
the payee gives his brother $3 to be used at 
the canteen. 

Although the payee normally withholds 
only $25 a month from Social Security ben-
efit for the beneficiary’s personal needs, this 
month the payee deducted the above expend-
itures and paid the institution $10 less than 
he usually pays. 

The above expenditures represent what we 
would consider to be proper expenditures for 
current maintenance. 

(c) Support of legal dependents. If the 
current maintenance needs of the bene-
ficiary are met, the payee may use part 
of the payments for the support of the 
beneficiary’s legally dependent spouse, 
child, and/or parent. 

Example: A disabled beneficiary receives a 
Veterans Administration (VA) benefit of $325 
and a Social Security benefit of $525. The 
beneficiary resides in a VA hospital and his 
VA benefits are sufficient to provide for all 
of his needs; i.e., cost of care and personal 
needs. The beneficiary’s legal dependents— 
his wife and two children—have a total in-
come of $250 per month in Social Security 
benefits. However, they have expenses of ap-
proximately $450 per month. 

Because the VA benefits are sufficient to 
meet the beneficiary’s needs, it would be ap-
propriate to use part of his Social Security 
benefits to support his dependents. 

(d) Claims of creditors. A payee may 
not be required to use benefit pay-
ments to satisfy a debt of the bene-
ficiary, if the debt arose prior to the 
first month for which payments are 
certified to a payee. If the debt arose 
prior to this time, a payee may satisfy 
it only if the current and reasonably 
foreseeable needs of the beneficiary are 
met. 

Example: A retroactive Social Security 
check in the amount of $1,640, representing 
benefits due for July 1980 through January 
1981, was issued on behalf of the beneficiary 
to the beneficiary’s aunt who is the rep-
resentative payee. The check was certified in 
February 1981. 

The nursing home, where the beneficiary 
resides, submitted a bill for $1,139 to the 
payee for maintenance expenses the bene-
ficiary incurred during the period from June 
1980 through November 1980. (Maintenance 

charges for December 1980 through February 
1981 had previously been paid.) 

Because the benefits were not required for 
the beneficiary’s current maintenance, the 
payee had previously saved over $500 for the 
beneficiary and the beneficiary had no fore-
seeable needs which would require large dis-
bursements, the expenditure for the mainte-
nance charges would be consistent with our 
guidelines. 

[47 FR 30472, July 14, 1982, as amended at 54 
FR 35483, Aug. 28, 1989] 

§ 404.2040a Compensation for qualified 
organizations serving as represent-
ative payees. 

(a) Organizations that can request com-
pensation. A qualified organization can 
request us to authorize it to collect a 
monthly fee from your benefit pay-
ment. A qualified organization is: 

(1) Any State or local government 
agency with fiduciary responsibilities 
or whose mission is to carry out in-
come maintenance, social service, or 
health care-related activities; or 

(2) Any community-based nonprofit 
social service organization founded for 
religious, charitable or social welfare 
purposes, which is tax exempt under 
section 501(c) of the Internal Revenue 
Code and which is bonded/insured to 
cover misuse and embezzlement by offi-
cers and employees and which is li-
censed in each State in which it serves 
as representative payee (if licensing is 
available in the State). The minimum 
amount of bonding or insurance cov-
erage must equal the average monthly 
amount of social security payments re-
ceived by the organization plus the 
amount of the beneficiaries’ conserved 
funds (i.e., beneficiaries’ saved social 
security benefits) plus interest on 
hand. For example, an organization 
that has conserved funds of $5,000 and 
receives an average of $12,000 a month 
in social security payments must be 
bonded/insured for a minimum of 
$17,000. The license must be appropriate 
under the laws of the State for the type 
of services the organization provides. 
An example of an appropriately li-
censed organization is a community 
mental health center holding a State 
license to provide community mental 
health services. 

(b) Requirements qualified organiza-
tions must meet. Organizations that are 
qualified under paragraphs (a)(1) or 
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